
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



REGENT DECISIONS 

Agency— Liability ox Agent and Undisclosed Principal— Election.— The plain- 
tiff recovered judgment on a contract against the defendant, before he learned 
that the latter was the agent of an undisclosed principal. The plaintiff then threat- 
ened to sue the principal, who compromised by a partial payment of the claim. The 
defendant, having been granted a new trial, pleaded that the acceptance of pay- 
ment from the principal constituted an election to hold the latter, thereby releasing 
the defendant. Held, for the plaintiff, for the amount unpaid by the principal. 
Clarry Lumber Co. v. O'Brien (Sup. Ct. App. T. 1921) 117 Misc. 319, 191 N. Y. 
Supp. 182. 

A person who deals with an agent for an undisclosed principal can hold 
either the principal or the agent. See Duerr v. Sloan (1919) 40 Cal. App. 653, 656, 
181 Pac. 407. The liability is alternative, rather than joint or joint and several. 
See Bwing v. Hayward (Cal. 1920) 195 Pac. 970, 974; Tuthill v. Wilson (1882) 
90 N. Y. 423, 428. But he must elect whom he will hold. See Bwing v. Hayward, 
supra, 975. There is much confusion as to what constitutes an election. An action 
prosecuted to judgment against the agent before knowledge of a principal is not an 
election. Linguist v. Dickson (1906) 98 Minn. 369, 107 N. W. 958; Brown v. 
Reiman (1900) 48 App. Div. 295, 62 N. Y. Supp. 663. After discovery of the 
principal, the scope of action without electing is more limited. But the plaintiff may 
still file a claim against the bankrupt agent; Curtis v. Williamson (1874) L. R. 
10 Q. B. 57. He may also start a suit against the agent. Ferry v. Moore (1885) 
18 111. App. 135. It has even been held that though he receives a small payment 
on the claim presented against the one, he is not barred from proceeding against 
the other. Hoffman v. Anderson (1902) 112 Ky. 893, 67 S. W. 49; Jones v. John- 
son (1888) 86 Ky. 530, 6 S. W. 582; contra, Barrell v. Newby (C. C. A. 1904) 
127 Fed. 656 (semble). However, prosecuting the action to judgment after discov- 
ery has been held an election. Murphy v. Hutchinson (1908) 93 Miss. 643, 48 So. 
178; Cherrington v. Burchell (2d Dept. 1911) 147 App. Div. 16, 131 N. Y. Supp. 
631 {semble); see Tuthill v. Wilson, supra, 429; contra, Beymer v. Bonsai (1875) 
79 Pa. St. 298; Tew v. Wolfsohn (1st Dept. 1902) 77 App. Div. 454, 457, 79 N. Y. 
Supp. 286 (semble). In the instant case the plaintiff accepted a payment from 
the principal, to whom he gave a complete release. To allow him to continue 
to pursue the agent seems to confuse further the doctrine of election. 

Assignment— Equity— Conveyance of Expectant Inheritance. — The defendants, 
during the life of their father, executed a warranty deed to the plaintiff, purport- 
ing to convey their undivided interest in the lands owned by their father. Upon 
the father's death, title descended to the defendants and the plaintiff brought a bill 
in equity to recover possession of the land and to remove the cloud on his title. 
Held, inter alia, the defendants' demurrer was properly sustained. Hunt v. Smith 
(1921) 191 Ky. 443, 230 S. W. 936. 

By the weighTof authority, equity will enforce a conveyance or assignment of 
the expectant interest of an heir apparent in his living ancestor's estate. Thornton 
v. Louch (1921) 297 111. 204, 130 N. E. 467; Hale v. Hollon (1897) 90 Tex. 427, 
39 S. W. 287; see Pomeroy, Equity Jurisprudence (3d ed. 1907) § 1287. Relief is 
given on the theory that the conveyance or assignment of the expectancy operates as 
a contract to convey when the interest becomes vested in the heir. See Thornton v. 
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Louch, supra, 211. Where the deed purports to convey a present, vested interest, 
arid the heir later acquires the title, he is estopped from denying it. See Thorn- 
ton v. Louch, supra, 212. Some jurisdictions, however, hold that an assignment 
of a mere spes successions is invalid unless approved by the ancestor. Hight v. 
Carr (1916) 185 Ind. 39, 112 N. E. 881 ; Stevens v. Stevens (1914) 181 Mich. 438, 
148 N. W. 225. In Kentucky an assignment of an expectancy is wholly void both 
at law and equity, even if approved by the ancestor, as against public policy. 
McCall v. Hampton (1895) 98 Ky. 166, 32 S. W. 406. Under statutes declaring 
that an assignment or transfer of an expectancy is void, an assignment for value 
has nevertheless been enforced in equity. Cal. Civ. Code (1915) §§ 700, 1045; 
Bridge v. Kedon (1912) 163 Cal. 493, 126 Pac. 149. Courts generally do not favor 
such assignments, and therefore scrutinize the transaction carefully for evidence 
of fraud, and refuse to enforce it if it is a hard bargain. Richey v. Rickey (Iowa 
1920) 179 N. W. 830. In the instant case, since there was no evidence of fraud, 
and fair value was paid for the conveyance, it is difficult to see how the transaction 
was against public policy. In such cases equity should treat the deed as a con- 
tract to convey, and enforce it when the grantor becomes vested with legal title. 
The instant decision, however, follows the settled rule of its jurisdiction. 

Award and Arbitration — Effect of Mistake. — A dispute having arisen as to an 
account for services and supplies furnished by the plaintiff to the defendant, the 
parties submitted the matter to a common law arbitration. At the hearing the 
plaintiff omitted to make claim for a $300 motor because he thought the defendant 
was to return it. The arbitrators made an award of $1400 to the. plain tiff, but 
later, and before the expiration of the time limit for arbitration, they discovered 
that the defendant was keeping the motor, and at the plaintiff's request, issued 
a new award for $1700. This action was at law on the second award. Held, 
judgment for the plaintiff to the extent of the first award only. Herman Andrae 
Electrical Co. v. Courteen (Wis. 1922) 186 N. W. 212. 

The authority of arbitrators is terminated by the making of an award whether 
valid or void. Black v. Woodruff (1915) 193 Ala. 327, 69 So. 97; Herbst v. 
Hagenaers (1893) 137 N.^Y. 290, 33 N. E. 315; contra, Frederick v. Margworth 
(1908) 221 Pa. St. 418, 70 Atl. 797. The only exception is where the courts allow 
arbitrators to correct mere clerical errors. Goodell v. Raymond (1855) 27 Vt. 241. 
Equity will set aside an award on the face of which a mistake is apparent. Sec 
Podolsky v. Roskin (1920) 294 111. 443, 454, 128 N. E. 534. Similar relief has 
been granted even though a mistake by the arbitrators can only be shown by facts 
outside the written award. Black v. Woodruff, supra. Moreover, if one of the 
parties without bad faith or laches fails to submit at the hearing some claim which 
he might reasonably have considered extraneous to the arbitration, the award will 
not be a bar to a subsequent action on that claim even if the arbitration was to 
cover all disputes between the parties. Evans v. Clapp (1877) 123 Mass. 165 
(property supposed to belong to a third person at the time) ; see Honnevig v. 
Sutherland Co. (C. C. A. 1919) 256 Fed. 445, 449, aff'd (1919) 249 U. S. 587, 39 
Sup. Ct. 291. In the instant case the arbitrators made a valid award on all 
claims advanced at the hearing, without mistake on their own part, and thereby 
terminated their authority. Recovery on the second award was therefore rightly 
denied. Since the only mistake was the plaintiff's own omission to submit this claim 
at the hearing, his proper remedy would be to establish the reasonableness of the 
omission and recover the value of the motor in a separate action. 

Banks and Banking — Preference of State under Statute Regulating Liqui- 
dation. — The state of Massachusetts, a general depositor in an insolvent trust 



